Commission has previously determined, the greatest value of a carrier’s flexible access to its own
records when selling the services it is permitted to sell is found in the carrier’s ability to offer
efficient customer service and true “one-stop shopping” for those services.? Thus, where
Congress intended Section 272(g) and 271(e)(1) to operate in tandem “to provide parity between
the Bell operating companies and other telecommunications carriers in their ability to offer ‘one
stop shopping’ for telecommunications services,”* and where this Commission has concluded
that BOCs with 271(d) relief have the same opportunity to engage in the same type of marketing
as any other service provider, it would be incongruous for the Commission to conclude that CPNI
is not an essential element of a BOC’s permitted marketing activities or to impose rules that
hamper a BOC’s use of CPNI in those activities. Accordingly, it would be error for the
Commission to encumber a BOC’s use, disclosure, or access to CPNI for statutorily permitted
purposes by determining that a BOC’s solicitation of approval for those permitted uses is not
itself included within the marketing authority granted by Congress.

9. Does the phrase “information concerning [a BOC’s] provision of exchange
access” in section 272(e)(2) include CPNI as defined in section 222(f)(1)? Does the phrase
“services ... concerning [a BOC’s] provision of exchange access” in section 272(e)(2) include
CPNI-related approval solicitation services? If such information or services are included,
what must a BOC do to comply with the requirement in section 272(e)(2) that a BOC
“shall not provide any ... services ... or information concerning its provision of exchange

access to [its affiliate] unless such ... services ... or information are made available to other
providers of interLATA services in that market on the same terms and conditions”?

“ Computer III Remand Proceedings: Bell Operating Company Safeguards and Tier |
Local Exchange Company Safeguards; 6 FCC Red 7571, 7610 (1991) (“BOC Safeguards
Order”), aff'd in part, vacated in part and remanded, California v. FCC, 39 F.3d 919 (9th Cir.
1994) (“California II1”), cert denied, 115 S. Ct. 1427 (1995).

s See, e.g., Non-Accounting Safeguards Order, at n. 715, citing and paraphrasing S. Rep.
No. 104-23, 104th Cong., 1st Sess. 43 (1995).
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The phrase “information concerning [a BOC’s] provision of exchange access” in Section
272(e)(2) does not include CPNI as defined in Section 222(f)(1).** The information to which
Section 272(e)(2) refers is information about the nature of exchange access service itself and the
manner in which it is provided by the BOC -- information that may be relevant to an unaffiliated
entity’s request for such service pursuant to the preceding Section 272(e)(1). Indeed, if Section
272(e)(2) referred to CPNI, it would be at odds with Section 222 which leaves up to the customer
about whom such information relates the decision whether the information is to be shared with a
nonaffilhiate. If CPNI were included under Section 272(e)(2), that section would operate contrary
this customer prerogative by requiring public availability of the information even if the customer
chose only to disclose it to the BOC’s affiliate. The Commission should avoid a reading that
creates a such a conflict within the Act when an alternative, internally consistent reading is
available

10.  Does a BOC’s seeking of customer approval to use, disclose, or permit access
to CPNI for or on behalf of its section 272 affiliate constitute a “transaction” under section
272(b)(5)? If so, what steps, if any, must a BOC and its section 272 affiliate take to comply
with the requirements of section 272(b)(5) for purposes of CPNI?

A BOC contacting its customers to seek approval to use CPNI to engage in activities in

which the BOC is permitted to engage is not performing a service for or on behalf of its Section

272 affiliate, but for itself. Accordingly, no “transaction” under 272(b)(5) has occurred.

h The reference in Section 272(e)(2) to “services” similarly is unrelated to any CPNI

approval solicitation process.

“ At most, the reference to “information about [a BOC’s] provision of exchange access”

under Section 272(e)(2) is comparable to aggregate CPNI under Section 222(c)(3) for which a
BOC already has a duty to make available when used outside a Section 222(c)(1) purpose.
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Alternatively, the parent company of the BOC and the Section 272 affiliate or another
BOC affiliate may canvass the customers of the BOC and other affiliates and perform other
marketing functions, as long as the parent or other affiliate properly documents and apportions the
costs incurred in doing so.** Again, however, such an arrangement is not between the BOC and
its Section 272 affiliate, and therefore does not constitute a “transaction” under Section
272(b)(5).

11.  Please comment on any other issues relating to the interplay between sections
222 and 272.

12.  Please propose any specific rules that the Commission should adopt to
implement section 222 consistent with the provisions of section 272.

The Commission need only affirm in whatever rules it adopts under Section 222 that those
rules apply evenly to all carriers, including the BOCs, and that Section 272(c)(1) imposes no

special CPNI burdens on the BOCs.

I1. Interplay between Section 222 and Section 274

A, Threshold Issues

13. To what extent, if any, does the term “basic telephone service information,”
as used in section 274(c)(2)(B) and defined in section 274(i)(3), include information that is

classified as CPNI under section 222(f)(1)?

Although there is some apparent overlap between “basic telephone service information”
(“BTSI”) and CPNI, the two concepts are not identical. BTSI is defined to be network and
customer information of a BOC and other information acquired by the BOC as a result of

engaging in the provision of basic telephone service,*’ which is defined in turn to be wireline

4 Non-Accounting Safeguards Order, at § 182.
7 47 U.S.C. § 2723)(3).
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service.** CPNL in contrast, refers to certain types of information a carrier has about
“telecommunications service” subscribed to by a customer.”® Thus, while BTSI might be more
limited by its reference to wireline service, it may be broader by its reference to “network and . . .
other information” the BOC may have that might not be within any of the categories of the CPNI
definition. The distinction, however, may be one without significance.

The Commission has determined that a BOC may team with an electronic publishing
provider, including a separated affiliate, under Section 274(c)(2)(B) if the respective teaming
participants market only their own services.”> A BOC with appropriate approvals may use CPNI
in all of its own marketing efforts pursuant to Section 222, and thus may use CPNI in its
respective marketing activities in a teaming arrangement. To the extent information is BTSI, a
BOC using the information for its marketing its own services under a teaming arrangement is
using the information “as authorized by this section [274].”*' Thus, the only limitation on a
BOC’s use of its information to market its services under a teaming arrangement would be if the
BOC did not have any necessary CPNI approval for that use. The BOC would still be able to use
for that marketing purpose any BTSI that is not CPNL
B. Using, Disclosing, and Permitting Access to CPNI

(i) Section 274(c)(2)(A) -- Inbound Telemarketing or Referral Services

14.  Does section 274(c)(2)(A) mean that a BOC that is providing “inbound
telemarketing or referral services related to the provision of electronic publishing” to a

separated affiliate, electronic publishing joint venture, or affiliate may use, disclose, or
permit access to CPNI in connection with those services only if the CPNI is made available,

* 47U.S.C. § 2723)(2).

® 47U.S.C. § 222(f)(1).

%0 Electronic Publishing Order, at § 166.
o 47 U.S.C. § 274(c)(2)(B).
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on nondiscriminatory terms, to all unaffiliated electronic publishers who have requested
such services? If not, what obligation does the nondiscrimination requirement of section
274(c)(2)(A) impose on a BOC with respect to the use, disclosure, or permission of access to
CPNI?

A BOC that is providing inbound telemarketing or referral services under Section
274(c)(2)(A) must do so on a nondiscriminatory basis. That does not require a BOC that is
engaged in such activities with an affiliate, separated affiliate, or joint venture and that uses,
access, or discloses CPNI in accordance with customer approvals pursuant to Section 222(c)(1)
to make that CPNI available to third parties who request those services, unless such third parties
also have appropriate customer approval under Section 222.

Moreover, Section 222(d)(3) provides that a carrier, including a BOC, that performs any
inbound telemarketing or referral function may use, disclose, or permit access to CPNI for the
purpose of such activities for the duration of the call and with customer approval. A BOC
providing inbound telemarketing or referral services under Section 274(c)(2)(A) that does not
disclose or permit access to CPNI by the affiliate, separated affiliate, or joint venture incurs no
obligation to make CPNI available to unaffiliated electronic publishers.

(ii)  Section 274(c)(2)(B) -- Teaming or Business Arrangements

15.  To the extent that basic telephone service information is also CPNI, should
section 274(c)(2)(B) be construed to mean that a BOC, engaged in an electronic publishing
“teaming” or “business arrangement” with “any separated affiliate or any other electronic
publisher” may use, disclose, or permit access to basic telephone service information that is
CPNI in connection with that teaming or business arrangement only if such CPNI is also
made available on a nondiscriminatory basis to other teaming or business arrangements
and unaffiliated electronic publishers? If not, what obligation does the nondiscrimination

requirement of section 274(c)(2)(B) impose on a BOC with respect to the use, disclosure, or
permission of access to CPNI?
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A BOC may engage in nondiscriminatory teaming or other business arrangements with any
electronic publisher. Yet, the Commission has determined that in such arrangements, the BOC
can only market its respective services.”> Thus, a BOC’s use of CPNI to market its own services
in a teaming arrangement creates no obligation to use, disclose, or permit access to CPNI by any
electronic publisher with whom the BOC has no teaming arrangement.

16.  If section 222(c)(2) permits a BOC to disclose a customer’s CPNI to a third
party, only pursuant to the customer’s “affirmative written request,” does section
274(c)(2)(B) require that the entities, both affiliated and non-affiliated, engaged in section
274 teaming or business arrangements with the BOC be treated as third parties for which
the BOC must have a customer’s affirmative written request before disclosing CPNI to
such entities?

A BOC marketing its own services pursuant to a teaming arrangement needs no
affirmative written consent from the customer to use CPNI for that purpose. Nor does an affiliate
or separated affiliate that is a member of the teaming or business arrangement need affirmative
written consent. Similar to the discussion regarding Section 272, an informed notice and opt out
approval mechanism is an appropriate means of validating customers’ presumed expectations
regarding a BOC’s and its affiliate’s use and sharing of CPNI. Once having validated that
presumption, no further approval is required.

Nor should affirmative written approval be required for use, disclosure or access to CPNI
by a teaming member that is not an affiliate of the BOC as long as such use, disclosure, or access
is limited to the purpose of the teaming arrangement and as long as that purpose is within the

scope of the notice of the BOC’s intended use of CPNI. Although the teaming partner may not

be a BOC “affiliate” under a given definition, customers’ expectations regarding business’s use of

52 Electric Publishing Order, at | 166.
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information are based on customers’ perceptions of the business as an enterprise, not as individual
entities and legal relationships. A BOC that discloses that customer information may be used in
teaming arrangements with nonaffiliated participants should not have to obtain further written
approval.

(iii)  Section 274(c)(2)(C) -- Electronic Publishing Joint Ventures

17.  Should section 274(c)(2)(C) be construed to mean that an electronic
publishing joint venture be treated as a third party for which the BOC must have a
customer’s approval, whether oral, written, or opt-out, before disclosing CPNI to that joint
venture or to joint venture partners?

A BOC that is engaged in a joint venture activity to provide electronic publishing services
should be permitted to use, access or disclose CPNI for the purpose of the joint venture activity
without treating the joint venture as a third party for purposes of CPNI approval. For the reasons
set forth above, a customer is not concerned with the legal niceties of the business structure of the
business enterprise with whom they have a relationship. Adequate notice to the customer that the
BOC may use CPNI in electronic publishing joint venture should, absent an opt-out response from
the customer, constitute approval for the BOC to use and share CPNI for the purpose of the joint
venture.

C. Customer Approval

(i) Section 274(c)(2)(A) -- Inbound Telemarketing or Referral Services

18.  Must a BOC that is providing inbound telemarketing or referral services to a
“separated affiliate, electronic publishing joint venture, affiliate, or unaffiliated electronic
publisher” under section 274(c)(2)(A) obtain customer approval pursuant to section 222(c)
before using, disclosing, or permitting access to CPNI on behalf of such entities? If so,
what forms of customer approval (oral, written, or opt-out) would be necessary to permit a
BOC to use a customer’s CPNI on behalf of each of these entities in this situation? What

impact, if any, does section 222(d)(3) have on the forms of customer approval in connection
with section 274(c)(2)(A) activities?
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A BOC’s notice and opt out approval process is sufficient to achieve initial approval for
use of CPNI in providing inbound telemarketing or referral services under Section 274(c)(2)(A).
Any customer from whom the BOC does not have approval for access to CPNI for such purposes
may grant such approval orally during the inbound call pursuant to Section 222(d)(3).

19. Must a BOC that solicits customer approval, whether oral, written, or opt-
out, on behalf of its separated affiliate or electronic publishing joint venture also offer to
solicit that approval on behalf of affiliated entities? That is, must the BOC offer an
“approval solicitation service” to unaffiliated electronic publishers when it provides such a
service for its section 274 separated affiliates, electronic publishing joint ventures, or
affiliates under section 274(c)(2)(A)? What impact, if any, does section 222(d)(3) have on
the BOC’s obligations under section 274(c)(2)(A) with regard to the solicitation of a
customer’s approval during a customer-initiated call? What specific steps, if any, must a
BOC take to ensure that any solicitation it makes to obtain customer approval does not
favor its section 274 separated affiliates or electronic publishing joint ventures or affiliates
over unaffiliated entities? If the customer approves disclosure to both the BOC’s section
274 separated affiliates or electronic publishing joint ventures or affiliates and unaffiliated
entities, must a BOC provide the customer’s CPNI to the unaffiliated entities on the same
rates, terms, and conditions (including service intervals) as it provides the CPNI to its
section 274 separated affiliates or electronic publishing joint ventures or affiliates?

A BOC that canvasses its customers regarding their preferences with respect to the BOC’s
use or disclosure of records relating to the business relationship between the customer and the
BOC is not providing an “approval solicitation service” to its Section 274 affiliate or any other
affiliate. Rather, the BOC is fulfilling its own obligations under the Act to protect the
confidentiality of the customer’s information and to use, disclose, or permit access to the
information only with its customers’ approval. A BOC incurs no obligation to solicit its

customers in support of its competitors’ marketing efforts. The First Amendment prohibits the

Commission from compelling a BOC to contact its customers and “speak” on behalf of
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nonaffiliated entities.”> Section 274(c)(2)(A) cannot be interpreted or applied to impose an
unconstitutional burden on the BOCs. Accordingly, a BOC cannot be compelled to perform an
“approval solicitation service” on behalf of nonaffiliates.

20.  To the extent that sections 222(c)(1) and 222(d)(3) require customer
approval, but not an affirmative written request, before a carrier may use, disclose, or
permit access to CPNI, must a BOC disclose CPNI to unaffiliated electronic publishers
under the same standard for customer approval as is permitted in connection with its
section 274 separated affiliate, electronic publishing joint venture, or affiliate under section
274(c)(2)(A)? If, for example, a BOC may disclose CPNI to its section 274 separated
affiliate pursuant to the customer’s oral or opt-out approval, is the BOC required to
disclose CPNI to unaffiliated entities upon the customer’s approval pursuant to the same
method?

Under Section 222, a BOC, like any other telecommunications carrier, may use, disclose
or permit access to CPNI to provision the service from which the information was derived (and
other associated purposes under Section 222(c)(1)(B)) and, with customer approval, may use,
disclose, or permit access to CPNI for any other purpose. The BOC, like any other
telecommunications carrier, may rely on customers’ reasonable expectations of the carrier’s
handling of CPNI, coupled with an informed notice and opt out mechanism to validate those
expectations and to provide opportunity for exception, as a means of obtaining such approval. A
BOC that utilizes a notice and opt out mechanism to obtain customer approval to disclose CPNI
to a Section 274 affiliate is not required to utilize the same mechanism to obtain approval to
disclose CPNI to a nonaffiliate.

Notice and opt out CPNI approval processes are an appropriate and efficient mechanism

for obtaining a customer’s approval for action that is presumed to be consistent with the

customer’s reasonable expectations. As the Commission has found on prior occasion and as the

3 Pacific Gas and Electric Co. v. Public Utilities Comm’n, note 38, supra.
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present record confirms, customers generally expect a business with whom the customer has an
existing relationship to share information about that relationship among affiliates of the business.
Accordingly, notice and opt out procedures are an appropriate means of validating the
presumption, while giving customers whose expectations differ from the norm an opportunity to
protect their individual expectations.

Conversely, notice and opt out is an inappropriate means of obtaining customer
authorization for activity that is presumed to be contrary to the customer’s interest. Inherent in
Section 222 is the presumption that customers prefer that their CPNI not be shared with entities
not affiliated with the carrier. Indeed, Section 222(a) imposes the affirmative duty on all
telecommunications carriers to protect the confidentiality of such information. Accordingly, a
notice and opt out mechanism is an inappropriate tool for seeking authorization for information
disclosure to entities unaffiliated with the carrier.

(ii).  Section 274(c)(2)(B) -- Teaming or Business Arrangements

21.  Must a BOC, that is engaged in a teaming or business arrangement under
section 274(c)(2)(B) with “any separated affiliate or with any other electronic publisher,”
obtain customer approval before using, disclosing, or permitting access to CPNI for such
entities? What forms of customer approval (oral, written, or opt-out) would be necessary
to permit a BOC to use a customer’s CPNI on behalf of each of these entities in this
situation?

A BOC that is engaged in a teaming or other business arrangement to provide electronic
publishing services should be permitted to use, access or disclose CPNI for the purpose of that
activity without treating the teaming or other business arrangement as a third party for purposes

of CPNI approval. For the reasons set forth above, a customer is not concerned with the legal

niceties of the business structure of the business enterprise with whom they have a relationship.
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Adequate notice to the customer that the BOC may use CPNI in a teaming or other business
arrangement should, absent an opt-out response from the customer, constitute approval for he
BOC to use and share CPNI for the purpose of that activity.

22. Must a BOC that solicits customer approval, whether oral, written, or opt-out,
on behalf of any of its teaming or business arrangements under section 274(c)(2)(B) also
offer to solicit that approval on behalf of other teaming arrangements and unaffiliated
electronic publishers? That is, must the BOC offer an “approval solicitation service” to
unaffiliated electronic publishers and teaming arrangements under section 274(c)(2)(B)? If
so, what specific steps, if any, must a BOC take to ensure that any solicitation it makes to
obtain customer approval does not favor its electronic publishing teaming or business
arrangements over unaffiliated entities? If the customer approves disclosure to both the
BOC’s electronic publishing teaming or business arrangements and unaffiliated entities,
must a BOC provide the customer’s CPNI to the unaffiliated entities on the same rates,
terms, and conditions (including service intervals) as it provides the CPNI to its electronic
publishing teaming or business arrangements?

A BOC that canvasses its customers regarding their preferences with respect to the BOC’s
use or disclosure of records relating to the business relationship between the customer and the
BOC is not providing an “approval solicitation service” to participants in teaming or other
business arrangements. Rather, the BOC is fulfilling its own obligations under the Act to protect
the confidentiality of the customer’s information and to use, disclose, or permit access to the
information only with its customers’ approval. A BOC incurs no obligation to solicit its
customers in support of its competitors’ marketing efforts. The First Amendment prohibits the
Commission from compelling a BOC to contact its customers and “speak” on behalf of
nonaffiliated entities.”* Section 274(c)(2)(B) cannot be interpreted or applied to impose an

unconstitutional burden on the BOCs. Accordingly, a BOC cannot be compelled to perform an

“approval solicitation service” on behalf of nonaffiliates.

* Pacific Gas and Electric Co. v. Public Utilities Comm 'n, note 38, supra.
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23. To the extent that sections 222(c)(1) and 222(c)(2) require customer approval,
but net an affirmative written request, before a carrier may use, disclose, or permit access
to CPNI, must a BOC disclose CPNI to unaffiliated electronic publishers under the same
standard for customer approval as is permitted in connection with its teaming or business
arrangements under section 274(c)(2)(B)? If, for example, a BOC may disclosure CPNI to
a section 274 separated affiliate with which the BOC has a teaming arrangement pursuant
to the customer’s oral or opt-out approval, is the BOC likewise required to disclose CPNI
to unaffiliated electron publishers or teaming arrangements upon obtaining approval from
the customer pursuant to the same method?

Under Section 222, a BOC, like any other telecommunications carrier, may use, disclose
or permit access to CPNI to provision the service from which the information was derived (and
other associated purposes under Section 222(c)(1)(B)) and, with customer approval, may use,
disclose, or permit access to CPNI for any other purpose. The BOC, like any other
telecommunications carrier, may rely on customers’ reasonable expectations of the carrier’s
handling of CPNI, coupled with an informed notice and opt out mechanism to validate those
expectations and to provide opportunity for exception, as a means of obtaining such approval. A
BOC that utilizes a notice and opt out mechanism to obtain customer approval to disclose CPNI
to a Section 272 affiliate is not required to utilize the same mechanism to obtain approval to
disclose CPNI to a nonaffiliate.

D. Other Issues

24.  Does the seeking of customer approval to use, disclose, or permit access to
CPNI for or on behalf of its section 274 separated affiliate or electronic publishing joint
venture constitute a “transaction” under section 274(b)(3)? If so, what steps, if any , must
the BOC and its section 274 separated affiliate or electronic publishing joint venture take
to comply with the requirements of section 274(b)(3) for purposes of CPNI?

A BOC contacting its customers to seek approval to use CPNI to engage in activities in

which the BOC is permitted to engage is not performing a service for or on behalf of its Section
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274 affiliate or electronic publishing joint venture, but is contacting the customer on the BOC’s
own behalf. Accordingly, no “transaction” under 274(b)(3) has occurred.

25.  Please comment on any other issues relating to the interplay between sections
222 and 274.

The Commission should confirm that a BOC may disclose CPNI to an affiliate without
customer approval for the purpose of publishing a directory,” even if that directory is
electronically published, without incurring an obligation to make such information available to
other electronic publishers without customer approval. Further, subscriber list information that is
provided to a BOC’s directory publishing affiliate for purposes of an electronically published
directory need only be made available to other persons for the purpose of publishing a directory.>®
The BOC is not obligated to make that information available to other electronic publishers
generally. Thus, the fact that the BOC’s affiliate is publishing a directory electronically does not
create an obligation for the BOC to provide subscriber list information to all other electronic
publishers, only to persons for the purpose of publishing a directory, which may be in electronic

format.

¥ 47US.C. § 222(c)(1)(B).
56 47 U.S.C. §222(e).
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26.  Please propose any specific rules that the Commission shouid adept to
implement section 222 consistent with the provisions of section 274?

The Commission need only affirm in whatever rules it adopts under Section 222 that those
rules apply evenly to all carriers, including the BOCs, and that Section 274 imposes no special

CPNI burdens on the BOCs.
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